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Background
5.1
The Mental Health Review Tribunal was established by the Mental Health Act 1959. Amendments to its functions were made by the Mental Health Acts 1983 and 2007. England and Wales have differ ent arrangements.
5.2
The current structure of the Tribunals Service in England derives from the Tribunals, Courts and Enforcement Act (TCEA) 2007. Her Majesty's Courts & Tribunals Service administers the operation of tribunals which comprise a Firsttier Tribunal (FTT) and an Upper Tribunal (UT).
5.3
The term 'Mental Health Review Tribunal' is no longer used when referring to the relevant tribunal in England. The Firsttier Tri bunal (Mental Health) is part of the Health, Education and Social Care (HESC) Chamber. Its operations are described in chapter 14. It is sometimes also referred to as the Mental Health Tribunal or MHT as it has been in this book. 
5.5
The Rules for both the MHT and MHRT for Wales are considered in chapter 9.
5.6
Before the TCEA 2007 the only means of challenging the decision of a tribunal was through judicial review. This was often a slow pro cess and the new structures were meant to bring about speed. There is now a review procedure where a judge of the Firsttier Tribunal can set aside a decision if there is a clear error of law and can grant leave to appeal to the Upper Tribunal. The Upper Tribunal now hears appeals from both the Firsttier Tribunal and the Mental Health Review Tribunal for Wales. The Upper Tribunal can also grant leave to appeal and can treat an application as a judicial review.
5.7
The jurisdiction and procedure of the Upper Tribunal is consid ered at chapter 12.
Routes to the tribunal
5.8
A patient's case can come before a tribunal by the following routes:
an application by the patient or in some cases the nearest relative (s66); automatic referrals by the hospital managers (s68) or the Ministry of Justice (s70); discretionary referrals by the Secretary of State for Health (s67) or Ministry of Justice (s71(2)).
5.9
Section 77 explains which tribunal should deal with a patient's case: If the patient is liable to be detained in a hospital in England then the application or reference will be heard by the FTT (s77(3)(a)). If the patient is liable to be detained in a hospital in Wales then the application or reference will be heard by the MHRT for Wales (s77(3)(a)). If the patient is subject to a CTO then the location of the respon sible hospital determines which tribunal hears the application, irrespective of where the patient resides. So if the responsible hospital is in Wales then the MHRT for Wales will hear the appli cation or reference and if the responsible hospital is in England the relevant tribunal will be the FTT (MHA 1983 s77(3)(b)). (See chapter 6 for crossborder matters.) If the patient is subject to guardianship and resides in Wales the relevant tribunal will be the MHRT for Wales. If the patient is subject to guardianship and resides in England then the relevant tribunal will be the FTT (s77(3)(c)). If the patient is a conditionally discharged patient who has not been recalled then if he resides in Wales the relevant tribunal will be the MHRT for Wales, but the FTT if he resides in England (MHA 1983 s77(4)).
5.10
Sections 66 sets out when patients detained under Part 2 and com munity patients are entitled to apply to tribunals. Section 69 sets out the entitlement of those who are subject to hospital or guardian ship orders and section 70 provides for applications by restricted patients.
5.11
The effect of these provisions is summarised in table 4 below. There is a duty to refer cases to the tribunal at certain intervals. In the case of Part 2 and nonrestricted Part 3 patients this is exercised by the hospital managers (s68). In the case of restricted patients this is exercised by the Ministry of Justice (s71).
The hospital managers' duty to refer
5.14
The hospital managers must refer a patient's case to the tribunal in the following circumstances:
On the expiry of six months beginning with the date of admis sion to hospital of a patient detained under either section 2 or section 3, provided that the patient, or their nearest relative, has not already exercised the right to apply to the tribunal, or that the case has not been referred to the tribunal under section 67, unless the referral was made during the currency of a section 2 order (s68(1)(a), (1)(b), (3)). If the patient has made but then withdrawn an application to the tribunal this does not count as exercising his or her right to apply and the referral must still be made: s68(4). This will include those under section 2 orders which have been extended through the use of section 29(4). On the expiry of six months beginning with the date of admis sion to hospital on either section 2 or section 3 (whichever is the earlier) of a patient who is now subject to a CTO, or a CTO patient whose CTO has been revoked (s68(1)(c), (1)(d)), subject to the exceptions listed above. On the expiry of six months from the date of transfer from guardianship to hospital (s68(1)(e), (5)(d)) again with the same exceptions.
As soon as possible after the revocation of a CTO under section 17F (s68 (7)).
In the case of a detained or community patient or patient whose CTO has been revoked, if more than three years has elapsed since the patient's case was last considered by a tribunal (or one year if the patient is under 18) (s68(6)).
5.15
It will be seen that a patient made the subject of an order for admis sion under section 37 will only have the case referred to the tribunal
if the patient, or their nearest relative, has made at least one applica tion, because the requirement to refer is counted from the date when the patient's case was last considered by the tribunal. If the patient lacks capacity to apply to the tribunal this lack of an automatic refer ral may be unlawful. In MH v United Kingdom 4 the fact that sec tion 66 did not provide an incapacitated patient detained on section 2 access to a court was found to violate Article 5(4) ECHR which says that anyone who is deprived of their liberty has the right to take pro ceedings to a court to determine the lawfulness of the detention.
5.16
There is no provision for automatic referral to the tribunal of a patient who is subject to guardianship.
The Secretary of State's discretion to refer
5.17
The Secretary of State for Justice may refer the case of a restricted patient to the tribunal at any time. 5 The Secretary of State must refer a restricted patient's case to the tribunal in the following circumstances:
within one month of the recall of a conditionally discharged restricted patient to hospital (s75); and where the patient's case has not been considered by a tribunal within the last three years (s71(2)).
5.18
The Secretary of State for Health has the discretion to refer the case of any patient to the tribunal at any time. This power arises in respect of patients and those subject to guardianship under Part 2, and com munity patients under MHA 1983 s67.
5.19
This is an important safeguard the use of which should be borne in mind particularly when representing a patient who lacks capacity to decide to appeal to the tribunal. As said above it has been held in the ECtHR that the lack of access to a court for a patient without capacity detained under section 2 violates Article 5. However, the leg islation still stands. The same case in the House of Lords before it went to the ECtHR found that the MHA 1983 could be read so as not to violate the Convention. In R (MH) v Secretary of State for Health 6 the patient, who lacked capacity to apply to the tribunal, was detained under section 2. During the currency of the order an application was made to the county court to displace her nearest relative. MH's • • detention under section 2 was extended by section 29(4). She could not apply to the tribunal because of the operation of section 66(2)(a) (application to be made within 14 days of detention under section 2).
5.20
Holding that section 29(4) was capable of being operated com patibly with the patient's rights under Article 5(4), Baroness Hale referred to the Secretary of State's power under section 67(1) and said at para 30:
… But the Secretary of State is under a duty to act compatibly with the patient's Convention rights and would be well advised to make such a reference as soon as the position is drawn to her attention. In this case this happened at the request of the patient's own lawyers. Should the Secretary of State decline to exercise this power, judicial review would be swiftly available to oblige her to do so. It would also be possible for the hospital managers or the local social services authority to notify the Secretary of State whenever an application is made under sec tion 29 so that she can consider the position. These applications are not common: they no longer feature in the annual published Judicial Statistics, but when they did feature they tended just to make double figures every year. So the burden on the authorities, the Secretary of State and the tribunals would not be high.
This paragraph refers specifically to the position of a patient whose detention under section 2 has been extended by an application under section 29. Although the ECtHR disagreed with the Supreme Court, it may be useful to refer to it in other cases where the patient lacks capacity to apply to the tribunal and where there is a good reason for his case to be considered before the next automatic reference is due.
5.21
In MH v United Kingdom 7 the ECtHR held that the lack of an auto matic referral to the tribunal whilst MH was detained under section 2 violated her rights under Article 5(4) but dismissed the remainder of her claims.
5.22
However, in R (Modaresi) v Secretary of State for Health,
8 the tribunal (wrongly) treated an application for a tribunal by a patient detained under section 2 as out of time. The patient asked the Secre tary of State to refer her case to the tribunal. The Secretary of State refused because she had by now been detained under section 3 and become eligible to appeal against section 3. The Secretary of State indicated that he would consider a further request for a referral. The Supreme Court held that Mrs Modaresi had not been deprived of her access to a court to challenge her detention and that the Secretary of State had acted lawfully.
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If the patient's section changes does the application continue?
5.23
If a patient is detained under section 2 and by the time of the tribunal is detained under section 3, the tribunal still proceeds.
5.24
If a patient is detained under section 3 and appeals, or is referred to the tribunal, but is placed under a CTO before the hearing takes place, then the application remains valid but the tribunal will con sider the criteria for continuation of the CTO rather than the sec tion 3 criteria: AA v Cheshire and Wirral Partnership NHS Foundation Trust.
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5.25
Section 77 provides that no application to a tribunal can be made other than when expressly provided for by the Act. In DP v Hywel DDA Health Board 11 the person who was believed to be the near est relative applied to the tribunal following a barring order under section 25 by the patient's responsible clinician (RC). But when it emerged that in fact the applicant was not the nearest relative then the tribunal had no jurisdiction What can the tribunal do? Powers of tribunals 5.26 The powers of tribunals are set out in sections 72-75 of the MHA 1983. The tribunal's jurisdiction is limited to these provisions and it does not have jurisdiction to rule on other issue such as consent to treatment: SH v Cornwall Partnership NHS Trust 12 and GA v Betsi Cadwaladr University Local Health Board. 
5.27
The tribunal must apply the civil standard of proof on the balance of probabilities and the burden of proof is on the detaining authority: see R
(N) v Mental Health Review Tribunal (Northern Region).
14 How ever, it should also be borne in mind that the tribunal is inquisitorial and can use its powers to obtain information. 15 In a criminal case if the Crown has failed to put forward enough evidence to show the accused committed the crime a no case to answer submission could be made. There is no such thing as a submission of no case to answer in a tribunal.
5.28
As is set out below, the position differs between applications and references concerning unrestricted patients and those concerning restricted patients. Some of the key cases which concern the inter pretation of the statutory criteria are considered below. See also chapter 16.
Non-restricted patients: discharge from detention
5.29
The tribunal has in all cases a discretion to discharge the patient (s72 (1)). In GA v Betsi Cadwaladrv University Local Health Board, the Upper Tribunal commented that the discretionary power:
… allows a tribunal to direct discharge even when this is not required by section 72(1)(c). It must therefore allow the tribunal to take account of factors other than the criteria that justify detention. Otherwise it would be redundant. It is not possible as a matter of interpretation to exclude issues of consent from the jurisdiction of the tribunal in exercise of that power. 
5.30
When exercising its discretion to discharge the tribunal must act in a way that is consistent with its findings. The Upper Tribunal described the power of discretionary discharge as one to be exercised in excep tional circumstances only. This is because it is not easy to envisage a set of facts where a tribunal decides to exercise its discretion to discharge which would not also involve a finding by the tribunal that detention (or liability to recall for CTO patients) was not 'necessary' -in which case the tribunal would be compelled to discharge anyway because of section 72(1).
5.31
If the tribunal is not satisfied that the criteria set out in the Act for continued detention -or for continuation of guardianship or a CTO -are met then the tribunal must discharge the patient. These conditions, usually referred to as the 'statutory criteria', vary depend ing on the status of the patient and effectively reflect the criteria for admission.
5.32
A patient detained under section 2 must be discharged unless the tribunal is satisfied (s72(1)(a)):
(i) that he is then suffering from mental disorder or from mental disorder of a nature or degree which warrants his detention in a hospital for assessment (or for assessment followed by medical treatment) for at least a limited period, or (ii) that his detention as aforesaid is justified in the interests of his own health or safety or with a view to the protection of other persons.
This wording makes it clear that the tribunal must be satisfied in respect of both tests, or the patient must be discharged. Note the use of the word 'then': the tribunal must consider the position as it is at the time of the hearing.
5.33
In respect of a patient detained 'otherwise than under section 2 above' (in other words a patient detained under section 3 (including a community treatment order patient whose CTO has been revoked) or section 37), the test that the tribunal must apply is more stringent. Such a patient must be discharged unless the tribunal is satisfied (s72(1)(b)):
(i) that he is then suffering from mental disorder or from mental disorder of a nature or degree which makes it appropriate for him to be liable to be detained in a hospital for medical treatment; or (ii) that it is necessary for the health or safety of the patient or for the protection of other persons that he should receive such treat ment; or (iia) that appropriate medical treatment is available for him; or (iii) in the case of an application by virtue of paragraph (g) of section 66(1) above, that the patient, if released, would be likely to act in a manner dangerous to other persons or to himself.
This refers to an application by a nearest relative who has sought to discharge the patient from detention and where the RC has issued a barring certificate under section 25(1).
5.34
These criteria do not entirely mirror the criteria in section 3 as section 72(1)(b)(i) refers to the appropriateness of continued liability to detention. This allows for example a tribunal to find that the cri teria are met in respect of a patient who is on section 17 leave at the time of a hearing, as long as there is a significant element of hospital treatment in the patient's treatment plan (because 'such treatment' in section 72(1)(b)(ii) refers back to 'treatment in hospital for mental disorder'): see R (DR) 19 In KL the patient was on section 17 leave, attending the CMHT base fortnightly for medication and outpatient reviews. The base where he attended was maintained by the respon sible authority: it was 'an adult community mental health centre providing assessment and treatment through individual, group and family therapy intervention, which is maintained by the Trust in con nection with its inpatient units, one of which is … where the appel lant was admitted as an inpatient'. 20 The patient's care was under the same RC who had been responsible for his inpatient treatment. The Upper Tribunal upheld the Firsttier Tribunal's finding that the patient was receiving hospital treatment.
5.35
Note that if the application is made by a patient rather than the nearest relative (NR) following a barring order then the MHT are not obliged to order discharge if the dangerousness criterion is not met but can take this into account in exercising their discretion: R(W) v Mental Health Review Tribunal. 21 If the application by the nearest relative is made after displacement by the county court then the MHT address the usual section 72(1)(b) criteria. It is only in the case of an application by a nearest relative whose attempt to discharge the patient has been blocked by the RC using the powers under section 25 that a tribunal has to consider the additional criterion of dangerousness.
5.36
It will be recalled that the degree of the mental disorder refers to 'the current manifestation of the patient's mental disorder '. 22 This requires the tribunal to assess the extent of the patient's symptom atology at the time of the hearing. The nature refers to the 'particular mental disorder from which the patient is suffering, its chronicity, its progress and the patient's previous response to receiving treatment for the disorder'. 
5.37
Two important cases provide guidance as to how the tribunal should assess the question of whether the nature of the disorder in the case of the patient whose case they are considering should be assessed. This is especially important in cases where the patient is stable at the time of the tribunal and the responsible authority do not seek to rely on the degree of the illness. Given that many disorders are relapsing in nature how should the tribunal decide whether the nature in the case they are hearing makes continued liability to deten tion appropriate?
5.38
The first is the case of R v London and South West Region Mental Health Review Tribunal ex p Moyle.
24 This concerned a patient with a history of relapsing. The court held:
The correct analysis, in my judgment, is that the nature of the illness of a patient such as the applicant, is that it is an illness which will relapse in the absence of medication. The question that then has to be asked is whether the nature of that illness is such as to make it appropriate for him to be liable to be detained in hospital for medi cal treatment. Whether it is appropriate or not will depend upon an assessment of the probability that he will relapse in the near future is he were free in the community.
5.39
The second is CM v Derbyshire Healthcare NHS Foundation Trust 25 where the Upper Tribunal emphasised that the assessment of the probability of the patient's noncompliance with medication after discharge and the risk of consequent relapse must relate to the 'near future' (paras 10 and 27 where the words 'in the near future' are emphasised by the Upper Tribunal Judge).
5.40
If the evidence suggests that the patient's mental disorder is of a nature but not a degree to make continued liability to detention appropriate, the tribunal should then consider whether it is neces sary in the interests of the patient's health, safety or the protection of others that he receives treatment in hospital for mental disorder.
Necessity rather than desirability is the standard (see Reid v Secretary of State for Scotland
26 ) and the tribunal should consider each of the three 'risk criteria' separately.
5.41
The question of aftercare may be relevant to the tribunal's assess ment of the statutory criteria and the tribunal can adjourn to obtain further information about this: R
(Ashworth Hospital Authority) v Mental Health Tribunal for West Midlands and Northwest Region.
27 Tri bunals will not always be willing to adjourn to obtain evidence as to aftercare. In AM v West London Mental Health NHS Trust 28 the Court of Appeal held that there will be some cases where it is:
… properly open to the Firsttier Tribunal to conclude that there was no possibility of discharge at that stage, whatever information about aftercare might be provided. That, as it seems to me, is the basis on which the tribunal dealt with the question of adjournment.
5.42
The availability of an order under the Deprivation of Liberty Safe guards can be relevant: see para 7.94. For a discussion of what con stitutes appropriate available treatment see paras 1.26-1.30.
Discharge of patients on CTOs
5.43
A patient on a CTO can be discharged under the tribunal's general discretion in section 72(1) and must be discharged if the tribunal is not satisfied (s72(1)(c)):
(i) that he is then suffering from mental disorder or mental disor der of a nature or degree which makes it appropriate for him to receive medical treatment; or (ii) that it is necessary for his health or safety or for the protection of other persons that he should receive such treatment; or (iii) that it is necessary that the responsible clinician should be able to exercise the power under section 17E above to recall the patient to hospital; or (iv) that appropriate medical treatment is available for him; or (v) in the case of an application by virtue of paragraph (g) of section 66(1) above, that the patient, if discharged, would be likely to act in a manner dangerous to other persons or to himself.
5.44
Again the tribunal must be satisfied of each element of the criteria although it will be seen that (v) will only fall to be considered in the case of an attempted discharge by a nearest relative which has been barred by the responsible clinician. When considering the necessity of the power or recall the tribunal must consider 'in particular, the patient's having regard to the patient's history of mental disorder and any other relevant factors, what risk there would be if a deterioration of the patient's condition if he were to continue not to be detained in a hospital) as a result, for example, of his refusing or neglecting to receive the medical treatment he requires for his mental disorder)' (s72(1A)).
5.45
The power to recall is the most likely of the criteria that will be challenged in front of the tribunal.
Deferred discharges and recommendations
5.46
If the tribunal discharges the patient it may defer the discharge to a future date which it must specify (s72(3)). The discharge will take effect on the date given, regardless of any change in circumstances.
In MP v Merseycare NHS Trust
29 the Firsttier Tribunal deferred dis charge and at the same time invited the care team to consider mak ing a CTO. This was not expressed as a formal recommendation. The CTO was made but at the date of the deferred discharge the under lying section 3 came to an end, which brought the CTO to an end as well: see also Bostridge v Oxleas NHS Foundation Trust.
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5.47
A tribunal may only defer discharge for the purpose of making arrangements and cannot be used to test the patient: CNWL NHS Foundation Trust v H-JH. 
5.48
Where the tribunal decides not to discharge the patient, it may make statutory recommendations for the patient to be given leave of absence or transferred to another hospital or to guardianship. Such recommendations must be 'with a view to facilitating his discharge on a future date' and not for any other purpose. If the recommenda tions are not complied with the tribunal may further consider the patient's case (s72 (3)). The tribunal will consider whether to recon vene and must give its reasons. In RB v Nottinghamshire Healthcare NHS Trust 32 the tribunal made a recommendation which was not followed. However, the tribunal did not reconvene. In the appeal observations were made by the Head of Mental Health Policy at the Ministry of Justice about the purpose of the power to reconvene. The judge noted the following observations:
Clearly, the Department cannot speak to the intentions of those who proposed and accepted this amendment in 1982. However, it appears to us that the intention (and effect) of what is now section 72(3) is to put in statute the power of the tribunal to make recommendations about certain matters for certain purposes, and to give added weight to those recommendations by allowing (but not requiring) the tribu nal to return to the patient's case if the recommendations are not followed. The mere possibility that the tribunal could return to the case -whether or not there is any realistic possibility that the patient would, in fact, then be discharged -seems to have been designed to ensure that the tribunal's recommendations, once given, did not sim ply disappear into the ether. The judge commented that the discretion to make a recommenda tion should be exercised judicially and once embarked on it should be followed through. He said:
The experience of this case may, though, provide a useful lesson for the future. It is surely undesirable to give a patient false hope. The first question is whether to make a recommendation at all. The more obvious the recommendation, the more likely it is that the authority will consider it anyway. So recommendations are likely to be made in those cases where the authority has not considered the possibility or would be unlikely to do so. If the tribunal does make a recommenda tion, it has to take account of the tenuous nature of its control. This makes it essential to consider very carefully the timescale and the directions that the tribunal might give in order (i) to apply its moral pressure on the authority and (ii) to be fully informed by the time it has to decide whether to reconvene. It may, for example, be appropri ate for the tribunal to direct that a progress report be provided shortly before a specified date so that it can decide if there is any practical purpose in reconvening. Finally, the tribunal has to decide whether to reconvene. In making that decision, it has to decide what practical value this would serve. It has no power to enforce the recommen dation and is not reconvening for that purpose. It has the power to embarrass the authority into explaining its thinking or, possibly, into compliance. But it has to make a judgment on what it can practically achieve, if anything.
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If the tribunal does reconvene it will have the same powers as it did at its original hearing and so could discharge the order.
5.50
Section 72(3A) deals with the position when a tribunal considers that it might be appropriate for the patient to be discharged under a CTO. If this is the case the tribunal is not required to discharge the patient but instead can recommend that the responsible clinician consider whether to make a CTO, and may (but need not) reconvene if no CTO is made. In MP v Merseycare NHS Trust (see above para 5.46) the tribunal made a deferred discharge having stated that the criteria for continued liability for detention were not satisfied. The tri bunal did not make a formal recommendation under section 72(3A) but invited the care team to consider a CTO. The judge held that once the tribunal had found that the criteria for continued detention were not satisfied, the tribunal was under a duty to discharge the patient (whether deferred or not) and the power to make recommendations under section 72(3A) was irrelevant and in any event a CTO would cease to exist on the discharge date.
5.51
The tribunal does not have the power to discharge directly onto a CTO.
Discharge of patients subject to guardianship
5.52
The tribunal must discharge a patient subject to guardianship if it is satisfied that the patient is not suffering from mental disorder and that it is not necessary in the interests of the patient's welfare or for the protection of other persons, that the patient should remain under guardianship (s72(4)). The tribunal can discharge the patient under its discretion in any event.
5.53
Note that in these cases the wording is reversed, in that it is the patient who must satisfy the tribunal that he or she does not fulfil the criteria. In NL v Hampshire CC 35 the Upper Tribunal held that a) the burden of proof does not rest on the detailing authority as it does in detention because guardianship does not involve deprivation of lib erty, and b) the comments in GA v Besti Cadwaladrv University Local Health Board about discretionary discharges apply in guardianship cases (see para 5.29).
Restricted patients
5.54
Section 73 deals with the position concerning patients subject to a restriction order. The tribunal does not have the general discretion provided for in respect of nonrestricted patients but must follow the statutory criteria, as modified, below. The important difference is the availability to the tribunal of a conditional discharge, which as has been seen is not available to a tribunal considering the case of a non restricted patient.
5.55
The tribunal must discharge a patient if it is not satisfied: that he is then suffering from mental disorder or from mental disorder of a nature or degree which makes it appropriate for him to be liable to be detained in a hospital for medical treatment; or that it is necessary for the health or safety of the patient or for the protection of other persons that he should receive such treatment; or that appropriate medical treatment is available for him. If the tribunal is not satisfied that it is appropriate for the patient to remain liable to recall to hospital for further treatment, the patient must be absolutely discharged (s73(1)). This brings to an end the 35 [2014] UKUT 475 (AAC).
• • • hospital order and the restriction order. If the tribunal is satisfied that it is appropriate for the patient to remain liable to recall they should discharge the patient conditionally (s73(2)). It is possible for a tribunal to discharge a patient conditionally without imposing spe cific conditions: see para 5.60.
5.56
There is no power to defer an absolute discharge. Section 73 (7) gives the tribunal the power to defer the direction for conditional discharge until arrangements have been made to the tribunal's satis faction. These are provisional decisions and the tribunal can recon vene to monitor progress and has the same powers as at its original hearing: R(H) v Ashworth Hospital Authority.
36 However, they are decisions and the tribunal cannot go back on them. Once a deferred conditional discharge decision has been made, unless the conditions cannot be fulfilled or there is some material change in circumstances such as the patient becoming unwell, the decision will remain.
5.57
In EC v Birmingham and Solihull Mental Health NHS Trust 37 the Court of Appeal held that there is no equivalent in section 73 to the provisions in section 72(3)(a) (the power to make recommendations in nonrestricted cases). However, in cases where the patient is seek ing support from the tribunal for leave, the tribunal can be asked to consider leave as part of the question of whether appropriate treat ment is available.
5.58
The tribunal cannot impose conditions that would entail a depri vation of the patient's liberty 39 But a patient who has been con ditionally discharged may also be deprived of his liberty using the Deprivation of Liberty Safeguards if this is necessary to give effect to a best interests decision about how the patient should be cared for: see paras 7.77-7.82.
5.59
In Secretary of State for Justice v MP, 40 MP was made the subject of a conditional discharge without conditions. The tribunal recorded that it was not satisfied that he had ever suffered from mental disor der whilst recognising the possibility that he did. For this reason the tribunal considered that MP should be liable to recall. After his dis charge the Secretary of State imposed conditions on MP and he was recalled to hospital. His case was referred to the tribunal and he was not discharged. In the meantime the Secretary of State appealed the original decision to discharge MP. The Secretary of State argued that by concluding that it was not satisfied that MP had ever had a mental illness, the FTT was seeking to go behind the decision to admit MP in the first place. The Upper Tribunal rejected this, but held that the FTT's reasoning for not imposing conditions had been inadequate:
A tribunal has power to make a patient's discharge conditional even if the patient does not have a mental disorder: R v Merseyside Mental Health Review Tribunal ex p K [1990] 1 All ER 694 at 699-700. A con ditional discharge is so named because the patient is liable to recall. It is permissible to direct a conditional discharge without imposing any further conditions, as envisaged by section 73(4)(b). A tribunal is under a duty to explain its decision, including a decision not to impose further conditions. In some cases, the circumstances alone may be sufficient to show why the tribunal did not impose conditions. This is not such a case. The tribunal found that Mr P had a drug induced psychosis and that he had continued to use drugs. Indeed, he said that he would do if he were discharged. The tribunal found that that involved a risk of selfneglect. In those circumstances, the tribu nal was under a duty to explain why it did not impose conditions. 
5.60
The tribunal may not make a deferred conditional discharge if it can not formulate the conditions to be imposed. In DC v Nottinghamshire Healthcare NHS Trust and the Secretary of State for Justice 42 the FTT had twice adjourned DC's case which had been referred to the tribu nal. The first paragraph in the adjournment notice read:
Having heard all the evidence available to it, the tribunal concludes that, with the exception of the availability of suitable aftercare for the Patient, none of the criteria for his detention in hospital for treatment are met.
43
DC appealed on the basis that he should have been granted a deferred conditional discharge.
5.61
The Upper Tribunal analysed the position: . The power must be exercised judicially and in accordance with the overriding objective in rule 2. As a procedural power, it cannot be exercised to override the provisions of the sub stantive legislation. In particular, a tribunal cannot adjourn if it is obliged to give a decision under section 73 of the 1983 Act. Section 73 24. Section 73 contains conditions and consequences. The conditions are set out in section 73(1). The consequences depend on which con ditions are met. If and only if the tribunal is satisfied that the patient should not be detained but should be subject to recall, these two con sequences follow. The first consequence is a duty -the tribunal must direct a conditional discharge under section 73(2). The second con sequence is a power -the tribunal may defer that direction under section 73(7). 25. The language of section 73 (7) is important. The tribunal does not defer the patient's conditional discharge. It defers the direction for the discharge. That is what section 73(7) says and it is significant. That presupposes that there is a direction to discharge ready to take effect. Until there is, there is nothing to defer. That means that the conditions for discharge must be identified and included in the direc tion. The deferral allows time for the necessary arrangements to be made. That means the arrangements necessary for the conditional discharge. And it is impossible to make those arrangements without knowing what the conditions for the discharge are. Section 73(7), by its terms, operates until the tribunal is satisfied that the arrangements are in place. Once it is, there is nothing left for the tribunal to do except to lift the deferral. 26. In summary, the tribunal cannot exercise the power in section 73(7) unless it finds that the patient should not be detained but should be subject to recall and it formulates a direction, including conditions for discharge, that can take effect if the necessary arrangements can be made. Until then, it is free to adjourn.
5.62
The Upper Tribunal emphasised that a deferred conditional dis charge should not be used to gather information:
It is only permissible to use section 73 when (a) it is able to find, on the balance of probabilities, that the patient should not be detained but should be subject to recall, and (b) it has drafted the conditions for the discharge.
45
In that case the tribunal was not in a position to make a deferred conditional discharge and had properly adjourned the case.
The effect of a conditional discharge
5.63
The effect of the conditional discharge is that the patient can be recalled by the Secretary of State and must comply with the condi tions set down by the tribunal or subsequently by the Secretary of State who has an ongoing power to vary the conditions (s73(5)).
5.64
If the patient is recalled to hospital the Secretary of State must refer his case to the tribunal within a month of the day on which the patient was recalled.
5.65
A conditionally discharged restricted patient can apply to the tri bunal during the second twelve months of his conditional discharge and in any subsequent period of two years (s75(2)). In this case rather than applying section 72 or section 73, the tribunal has the power to vary any of the existing conditions or impose new ones, or dis charge the restriction order altogether, so that the patient is abso lutely discharged.
What should the tribunal consider when asked for an absolute discharge?
5.66
In R (SC) v MHRT 46 SC challenged the lack of any statutory criteria for the tribunal to apply, on the basis that this did not protect him against arbitrary decisionmaking, because section 75 was insuffi ciently precise. Dismissing the application Munby J (as he then was) held that the relevant factors for a decision under section 75 could be readily identified.
5.67
The judge said the tribunal would need to consider: … the nature and gravity of his mental disorder, past, present and future, the risk and likelihood of the patient reoffending, the degree of harm to which the public may be exposed if he reoffends, the risk and likelihood of a recurrence or exacerbation of any mental disorder, and the risk and likelihood of his needing to be recalled in the future for further treatment in hospital. The tribunal will also need to con sider the nature of any conditions previously imposed, whether by the tribunal or by the Secretary of State, under sections 42(2), 73(4)(b) or 73(5), the reasons why they were imposed and the extent to which it is desirable to continue, vary or add to them. 
5.68
The judge went on to comment: I agree … that this broad discretion serves to ensure that the tribunal can respond flexibly and appropriately to the varied and potentially complex situations which may arise when a restricted patient has been conditionally discharged. This enables the tribunal to ensure that both the interests of the patient and the interests of public safety which arise in the case of a restricted patient are adequately served. In practice … such an exercise is factintensive and strongly dependent upon the clinical details of each particular case -as, indeed, the deci sion of the tribunal in the present case illustrates.
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5.69
Section 74 governs the position of patients subject to restriction directions and limitation directions. In these cases the tribunal's powers are more limited. The tribunal must notify the Secretary of State whether the patient would be entitled to either a conditional or absolute discharge, had he been subject to a restriction order rather than a restriction direction (s74 (1)). The tribunal must also notify the Secretary of State whether, in the case of a patient whom the tribunal considers would have been entitled to a conditional discharge, the tribunal recommends he remains in hospital if he is not discharged under the provisions set out below.
5.70
If the tribunal notifies the Secretary of State that the patient would be entitled to an absolute or conditional discharge and the Secretary of State gives notice within 90 days that the discharge may take place, then the tribunal must direct the absolute or conditional discharge, (unless the patient is transferred pursuant to section 48 -remand prisoners -in which case special provisions apply by virtue of s74(4)). However, if the Secretary of State does not give notice that the transfer may take place within 90 days then the managers must transfer the patient to a prison or other institution where he can be dealt with as if he had not been removed to hospital (s74(3)), unless the tribunal has also recommended under section 74(1)(b) that he should remain in hospital if not discharged.
5.71
In the case of prisoners transferred under section 48, the 90day period does not apply and the patient will simply be transferred to prison or another institution and will be dealt with as if he had not been removed to hospital (s74(4)), unless the tribunal has made a recommendation that the patient should remain in hospital if not discharged.
5.72
If the tribunal recommends that a patient subject to a restriction direction or a limitation direction should remain in hospital if he is not discharged, then the Parole Board retain jurisdiction to consider his case and in the event that the Parole Board or the Secretary of State make a decision which would have allowed him to be released absolutely or on licence from prison, then the effect of that decision is that the patient will remain in hospital as a 'notional section 37' patient but without the restriction or limitation direction.
5.73
The 
5.74
Section 76 permits a registered medical practitioner or approved clinician to visit and examine a patient detained in hospital or subject to a CTO or guardianship for the purpose a tribunal application. The visiting practitioner may have access to the patient's records.
